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, m“ggp INDEPENDENT ag:soox, ‘DISTRICT, ET AL.

it

| WILLIAM N. XIRBY, ET AL.

e DEFENDANTS' RESFONSE TO MOTION FOR
~ REEEARING aub NOTION FOR EXPEDITED DISPOSITION

fmq~mumznouonﬁ3mm,sueazun.ceunw'ap-rzxas:

NOW COME ':De.ﬁend&nt's w'_ii.illifam N. Kirby, et al., and re‘spect-funy
ﬁt.il.q this their Raﬁ-éome to Motion for Rehearing and Motion for
| Expedited D‘zjlspoaiti‘én. |

I.

This Court issued its opinion and judgment in this case on
January 22, 1991, conditionally granting a writ of mandamus to
‘direct ﬁhe 250th ‘Di;strict Court of Travia County to observe the
as médiﬂed by

iﬂ;j%uncticn affirmed by this Court in

od . The injunction would prohibit the distribution of
state funds for education if the lLegislatura fails to enact a

constitutionally sufficient plian by april 1, 199‘1. Plaintiff-
Intervenors below, Alvarado Independent School District, et alia, y
.111‘ed a Motion for Rehearing on February 6, 1991. Def’evn‘daﬁmutf, |
Intervenors, Andre’wé Independent s‘c:,hoo‘l-- District, et alia, filed »lgj‘r‘j | L

‘response on February 13, 1991, Defendant-Intervenors, Eanes




K Dofandont-!ntorvonons,‘ Androwo 'Inuopondont‘f
'fjnrguo thct such an intorprotation wirald violate

§ J of tho Toxas Constitution.

hothor consoiidution o, “nown~tuxoc"

a éimtriot vhiohwauthorizoo

u recapture dictriot‘violatoo a:t.,VII', s 1 ot tho Tnxas

ﬁ.o‘stitution.‘ Eesondant-zntorvonors are. ulmo toartul that‘

- Pla ‘titt-Intervonorl’ roguoot iulbroad onough“to run afoul of art.

j;VII; §5 of the Texas conntitution, Dotondanto respond for the
;tpurﬁos@mot‘euggooting,a contoxtnﬁor tno\intorVonorw'fquostionof to
urgo tho Court to clarify a rolatod quootion and to urge the Court:
uto expedito disposition of the uotion for Rehearing.

II.

2 ‘7§fni:f," All parties to tho”litig@tionchelieve thei#:;gvu;xﬂQy opinion

“ircreates a tension botweon its clear invitation to the Legislature

?ffliv'j;i,to exercise its btoad discretion to croato scnool districts (or:

”nzocnpture districts) along county or other linos for tno purpose of )

.’*5>school fistricts within their boundaricn on the ono hand, and theV
s Constitution against

collocting tax revenuo and diotributing that revenuo to other
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1 reteroncod 1n footnote 11 ot

_ontinuol to  be

{This does not) ... 'méan that local
communities would be  preciuded from
oupplemonti,g an ottioiont systen established
by the jlaturs: however any ' local

' eggicgment must dorivo sol,.y from local tax
effort.

Because Edgey

emphaoizeo that access to funds must be

'equalized among all districts and that ad valorem property taxes

 must draw revenue from all propexty at a ouhotantially similar

rate, an argument has been made that any enrichment beyond the

‘oto;e's_quo:anteedyyiold»mwst be equalized. One way to accomplish

this is to restrict tha yield a rich district could enjoy from an
additional penny of tax effort to the revenue that that effort
would yield in the poorest school district. Another way is to

create a pool oonoiéting of the extra revenue oolieoted by thooe

districts who decide to exert additional tax effort and share that

revenue equally among the members of the pool. Another ergonent

hae'been‘made that if thé~8tate guarantees a‘certainkdollor amount:
(per'weighted student (aohieved by utilizing the total property
wealth of the state and derived, perhapo, by‘keying.the maximumf

equalized funding level to the tax rate of the sehoo1(at the 97th

percentile of wealth); then Qnquaiizedolooai enrichmént ievelloWed

above that level. Defendantsvhrge the Court to“eierify whether

':'local enrichment violates the Conotitution as interpreted by

if the yield from local tax effort




s

S fcentlictinq positions on tho meam,ingf © this cqurt's “E¢

t,o meet a tast approaching deadnm whna othar partiuas take\

'i{;npin&oma. A bill h@gmgasssd th0.8§n8t0 and another is out of
commitﬁée in»thoaﬂswsskanaqmay h@apasséﬁ;byathaxﬂcﬁsa next week.

,vbacausayﬁmgfesﬁrt’s &eadﬁinazéi‘apfil‘l,]l&@a, iswﬁws&«approacning,

Defendants urge the Court to expedite whatever action it intends

with regard to1Plaintitt-!ntervenorn' Motion for Rehearing and the

responaes. While a possibility ot further clarification from this

- Court exists, it is difficult for the legislature to take final

action on bills before it. Furthef, it would be disastrous to
meeting the deadline if the Court renders an opinion which puts
into question the constitutionality of portions of the bill under

‘consideration late in the process.

WHEREFORE, PREMISES CONSIDERED, Defendants pray this Court to

expedite censideratlon of the Motion for Re;earing in this cause,

and to clarify the constitntional questions raised by this motion.-"“‘}

Respectfully submltted

DAN MORALES ~ o
éAttorney General of Texas

' WILL PRYOR R
. First. Assistant Atterney -
'~H,Genera1

. MARY F, KELLER :
.. Executive Assistantlattorney

S e R hﬁflwceneral

' JAMES C. TODD, C :'e,‘f
.General Litiqati_;ipg,







and, putawant to the ptovisionu‘of Rule 190,

'file thia their Responue to Plat“

This preceedinq is a direct appeal fromu

:25"h District Court in Ttavis County, nggsp ‘

1ts£jopinion on January 22, 1991.




ordsr to enforce i

III.

A clamificmtton ot the Buprema Court’ s opinion is nooded.

hewovetv .wi@h ‘ﬁ99amd‘ wa thc‘leur:ont auth@rity of Iocal uchool“‘

taxoa to;suppert thmsaubonda.

Iv.

A btiaf 1n support of Betendant-!ntorvcnors"Roabonaaﬂfb

uotion ﬁcx nohoating ts tiled herein.

?WHBREEGRE, EREMIBEB CONSIDERED, Dctond@nt-lntervenots

"respectfully pray thnt ?laintiff Intervenor's Motion for Rehearing

be danied, that the 8wpteme Court refuse to ovettule or othetwtse'

modify

that the Supreme Court explain its opinion
regarding the validity of curtant and future bonded 1ndebtedness off
school dimtriets, and £or any amd all such further reliof, at law

hfit may show itself juatly entitled.

)

. or in oquity, te whh'

Respectfully lubmitted,
LOBERT & MYERS

DEFENDANT-INTERVENORS RESPONBB TO MOTION RS N
FOR REHEARING | o "~ _PAGE 2
wa/;-ﬂzstejp) o : - o ‘ S
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Mexican Amecican Leqal lefcnso
and Educational Fund

140 E. Houston, Suite 300

San Antonio, TX 78205

Mt. David R. Richerds

Richards, wWiseman & Durst',;V  “

600 West 7th stteat_

)Austin. ™ 78701

Mr. Richard E. Gray, III
Gray & Becker

900 West Avenue
‘uAu‘tin. rx 78701

 ;_Aust&n, & v.¢

”iur. Kovin T. O Hanlon

@'M@Eid

‘Ma. Toni Hunter

Office of the Attorney Genetal
P. O. Box 125 2

ixan Education Agency
‘1701 North Congrass

Agaein, TX 8701

‘faass:s. Eatl Luna and

PAGE 3.




FILl
UPPEME
sﬁostexAs

| BRIEF w SUPPQRT os |
?1Q-xmrznvzuo RESPONSE TO
wLAINTIF?—INTERVEmcRS"Mowxouvr;n;

EHEARING

ffhoaun' H@@DENPYLE LOBERT & MYERS
Jerry R, Hoodenpyle

-Lynn Rossx Scott : - e ‘v‘: ; ;;Q

;,f1323 WGst Pionee: Patkway, Spur 302




Index of Authorities ......;w...,}..,...;.,;....;..;..’ i

Argument....

III.

'*v cit o‘ Dallas should not be

ncc’iout-‘n-noocg nnnnnnn LI I S TR I 2N I 3 'l!o!‘g,.upl',ll't!‘~1,

:P:eliminary Statement.....uw;.,...,...,........}.,.. 1i 

530 ‘‘‘‘‘‘ L SR R T I ) o a0 v s o0 . L IR I SR R IR I I A A 3

fAny 1ncensistency between the holding in
- Love v. City of Dallas and the "efficiency”
requirement of Tex. Const. art. VII, § 1 must
‘be resolved in favor of the holding,

since the holding is based on a
constitutional enactment which is more

specific and later in time............. . 0t0es. 6

Recapture of local school property taxes

is not authorized as an expenditure of

"state" tax revenue, since state property taxes
are prohibited by the Tex. Const. art. VIII, Sl-e
and all property taxes must be equal and

uniform under Tex. Const. art. VIII, §i(a)..... 9

The Court should adhere to the rule

of stare decisis and uphold

Lova v. City of Dallas, since to do otherwise
would unreasonably defeat the expectations

of all voters who approved local school

taxes at elections held in the last

60 years............ ceranie bt r e e . 12

The Court need not overrule or limit

Love v. City of Dallas to vermit the

legislature to enact an efficient system

of public education..........cvviiiti it . 16

Tke Court should clarify its opinion to avoid

any adverse effect on the authority of local

school districts to issue tax-supported bonds

while the public school finance system is

being reformed and to levy local property taxes
thereafter to retire such bonds ............. veee 17

Appendix A -- Press Release of Moody's Investors Service, Inc.




CASE LAW
 Black v. Strength, 112 Tex. 188, 246 S.W. 79 (1922).... 13

Director of Department of Agriculture and
Environment v. Printing Industriass Ass'n of

‘Texas, 600 S.W.2d 264 (Tex. 1980).... . .. 10
Edgewood Independent School District v. Kirby,
777 8.wWw. 2d 391 (Tex. 1989)...... Ceteseesiee i eraaee e 2,19
’Eé ewood Independent School District v. Kirby,

Edgewood Independent School District v. Kirby,
No. 362,516 (Dist. Ct. of Travis County,
250th Judicial Dist. of Texas, April 30, 1987)......... 19

Edgewood Independent School District v. Kirby,
No. 362,516 (Dist. Ct. of Travis County,
250th Judicial Dist. of Texas, September 24, 1990)..... 22

Farrar v. Board of Trustees of Employees
Retirement System of Texas, 150 Tex. 572, 243 _
8.W.2d 688 (1951)............00vivnnnnn canees e 8

Government Services Ins. Underwriters v. Jones,
368 S.W.2d 560 (Tex. 1963)..... f e b s e e e et e e et S

Hangson v. Jordan, 145 Tex. 320, 198 §.W.24 262

(19"7)' * 4 8 5 0 s 8 2 s s e e s . L I N L N I R R I B I I N B N N I I S TR ) s 8 e 11

Love v. City of Dallas, 120 Tex. 351. 40 S.W.

zd 20 (1931‘00.‘ ..... LI I N L T I I I Y S 3 L I BT I I ) L A B 1’2’3,4’5

S 8 4 ¢ 9 % 5 P & L P S P OB PO P N BB OSSN ® 8 % 2 8,0 9 ¢ 0 > 8 0 8 0 ¥V P O R 8 ” 0 9 0 % 0 8 e s o 7’9.12'13

CEEUIE N N L B B B ® 8 0 0 0 2 05 e B 0 P S B S LR A L O O B I 1‘,15’16
{ —-4e

3s08T .




109 Tex.

[ﬁuess v, Gibhs. 370 S. w 2d 452 (Tex.

*.qg\_g_;g,is vcit 2 o-f Haqg-. 57 '-I,.-':ex, 635

v. Weet, 102 Tex. 11,

111 8.W.

‘96;‘200‘8“W 374

19::53"), e
(1882)......
726 (1908).

}Perkins v. State, 367 8. Ww. 2d 140 (Tex. 1963)....

151 Tex} 324.‘249 SW.2d 914

3s0aT

-ii-

.

13
15
10

15
14




Securities Act'of I933~ §'17 (15 U.8.C.A. § 77

‘Securities and Exchanqe Act of 1934,. Lo T R
s lob (15 U s c A. s 78j) ¢ e 0w 0 wee e . e e cu .. *e '.>‘.,‘.7".4‘,‘,v;":..‘ = .. 2

Tex. Const. art. vII, § 1...............,;.;,;,;,,;,,,}

Tex. Const. art. VII, '§ 1, interp. » EEE
},commentary (Vernon 1955).......;...,......@.........,9, 7

T’Gxo censt- al’t. VIII§ 3- ] €000 s g e e 5 LU ..‘ LI TR S RS 0- 33 ‘4'36,,7,8:.”

'lcol!Colooulogyn‘roctlaga‘l0’.-‘0'09'-,1tl'tg‘qiocl',dolll‘!»l'q.‘"lo"lé.l,lz"". I
ooyc-oo-oo‘qo.o.-,oo-co;ccu‘ooonog-vo‘....bvogo“cu-coo..-..,.. 14,15 S

Tex. Const. art. VII, § 3, hist. nota ' : - L
(Varnon 1955) A R I I I R N LR L R PR S A 7

Tex. Const. art. VIII, § 1......,........,.......;..g. 3,9,10,11
Tex. Const. art. VIII, § 1-@.....000000eitvronensnneses 3,9,10,11 ‘“‘ -ﬁ
Tex. Educ. Code § 20.01 (Vernon 1987)......¢cc0vveuvvee. 17 S
Tex. Educ. Code § 20.05 (Vernon 198%7).................. 17
Tex. Educ. Code § 20.5S (Vernon Supp. 1991)w.........,.‘ 17
Tex. Educ. Code §§20.901 et seq. (Vernon 1987)........ 18

Tex. Loc. Gov't. Code §S 271.001 et seq. o |
(Vernon 1988)000.:..:».--.......o-oo--lono-o‘.,n.uoio-'-‘no 17

Tex. Rev. Civ. Stat. Ann. art 717k L
(Vernon 1964 & Vernon Supp. 1991)....ccvevetsirrecannnss 17

Texas Securities Act, Tex. Rev Civ.

Stat. Ann. arts. 581-1 et seq. .
(Vernon 1964 & Vernon SUPP. 1991)...ccverrtnrnrnrnennsn. 20 -
Tex. Tax Code § 32.01 (Verron Supp. 1991)............... 15

-iiji-

1eosT




[
i
i

)
o

Januégy 22, 1991 to r.errse- Love v.

. Defendant-Intervenors' : respense ' ta . P

q::{ve:‘fiqng'f' 'Mct.'ton‘ for Re‘hea::ing ':uz)\ Qppases

offv Dalla’;‘-” m p@tmit the‘ recapture*" of ad
’?o»tem tax ‘n-e-vemxe's for purpo'e*e‘sv of equalizat ion and (2)

aquests that the Court clarify its opinion to indicate that it .

:does not advetsely affeat the validity or enfo»rceahility of

'Z*""'ischonl : 'd‘ietftict bonds issued be.f'evte tuew ' enactmam: 'of a

nstitutional system or the levy of lacal ad valorem taxes‘

‘ 'ﬂ"z.y,}j‘-thereafter to retire such bonds.

In ;therir M,otian for Rehearing, Plaintiff-Intervenors

‘v";ur—fgied‘ t,he} Court "to modify and/or clarify its opinion of

City of Dallas or interpret
v'i,t;‘ “ \i’z;i, a menner that would permit the recapture of local ad
valorem revenuves . for purposes of equalization. "4/

Defendant-Intervenors oppose this request, because (1) there is

'no legal basis for overruling Love v. City of Da};llgas, (2) to do

so would Dbe inconsist‘ent with the rule of stare decisis and

would defeat long-standing expectaticns of voters at all school

tax elections held within the last 60 years, and (3) the Court

17 120 Tex. 351, 40 §.W.2d 20 (1931).

47 Motion for Rehearing of Pl.a’in:t;i‘ff—Intew,eném. p.3.

35098/385178 ‘ : ' ’ ‘ .




'l’he COurt should clarify its opinion to avoid any'

'*so effect on the authority of ,‘Y ,cal school districts' to

’fisssue* tax—suppotted honds while tho public school finance
sysfem is bemg ) re,af:omod and to lovy ad valorom taa.es
" thereaftet to retire such bonds. Th,,e fcour;t: did so below 7,
| us dia this cQutt in its first decision in this case,*”and no
party to the case has complained of the; couxt‘é action below.
Unless the Court so clarifies its optinion. the mar,ket for
school distzict. bon@s coul@ be disrupted, local school

districts will be exposed to great risk under federal and state

securities laws, and urgently needed fc’lqsas%_toomr space e,it;ho,r’

will not be built or will be financed at higher costs.

II. Love v. Ci tz of Dallas should not he overruled or limited
as requested.

Defendant-Intervenors oppose the Motion for R‘;ehearing

and respectfully submit that (1) Love v. City g_f_ Dallas was

correctly decided, (2) Love v. City of Dallas should not be

overruled to facilitate compliance with Tex. Const. art. VII,

17 See note 15 infra.

17 Edgewood Independent School District v. Rirby, 777
§.W.2d 391 (Tex. 1989). See also note 11 infra.

15098 /38178




revenue, sinee f state propstty taxes aze

~;~-taxes must he equal and unifo\rm under Tex. Const. art. VIII,

4':":51. (8) the c@urt should adhere to the rule of stare decisis in

"!‘;vthis case- since to da etherwise would um:easonably defeat

justified expectations of all voters who approved local school
taxes at elections held in the last 60 years; and (5) the Court

need not ‘overrule or limit Love V.

City of Dallas to permit the

1egi,-sls~tura to enact an efficient system of public education.

A. Love v. C‘it», of Dallas was correctly decided, since
g in accordance with the fair meaning

of Tex. Const art. VII, §3.

In Love v. City of Dalias, this Court considered the

constitutionality of a statute which required local school
| gistricts to educate non-resident high school studeants for not
more than $§7.50 per month. The cest to the Dallas school
disttict of doing so was $13 per month. The Court concluded
that the_stlatute :equi‘red_local school districts to use locally
raised funs for purposes other than education within the
*district It therefore construed the statute to make a school
district's acceptance of non—resxdent students discretionaty,

so that the statute would not vmlate Tex. Const ‘ art. VvIiI, §3.

3S098/3%178

ibit‘ed by 'rex. ; CQnst. art. “V‘I-I‘I'. §1-e and all property




Under Tex. Const . ax;:"tv.“vI’I‘. § 3 as amended in 1883,
the legislature is empowered tov"ptovide for the formation of
school districts by g@ner31 1aws" and, as amended in 1920 and
1927,

to pass laws for the assessment and collection of
‘taxes in all said districts and for the management and
control of the public school or schools of such
districts, . . . and the Legislature may authorize an
additional ad valorem tax to be levied and collected
within all school districts heretofore formed or
hereafter formed, for the further maintenance of free
public schools, and for the erection and equipment of
school buildings therein; provided that a majority of
the qualified property taxpaying voters of the
district voting at an election to be held for that
purpose, shall vote such tax .

Tex. Const. art. VII, § 3 (emphasis added).

Citing Tex. Const. art VII, § 3, the Court in Love V.
City of Dallas stated that the constitutional provisions under
which school districts raise funds must be construed to
restrict the use of the funds "for the benefit of the immediate
community, district, or city in which they were located."
Love, supra, 40 S.W.2d4 at 25. The Court stated:

Since the Constitution, art. 7, §3., contemplates
that districts shall be organized and tuxes levied for
the education of scholastics within the districts, it
is obvious that the education of nonresident
scholastics is not within their ordinary functions as
quasi-municipal corporations; and under the
authorities cited the Legislature is without power to
impose such an obligation on them, without just
compensation. Aside from this rule, the necessary
implication from the constitutional provision is that
the Legislature cannot compel one district to
construct buildings and levy taxes for the eduation of
non-resident pupils. The Leg1slature, by section 3,
art. 7, is only authorized to permit school districts
to impose taxes for these purposes for schools within

356987135178




U - compe

~ the distri 1;/ 5 eay that,' the' I.egi' :
& iet aémit nonresidents

néét Mn wo 1

W,hvile _thev leqi[slature qenszally may exercise any,

- legislative power that is not denied to it, a power ‘may be E

denied to it expressly or by necessary implication. Lower

Colorado River Authority v. McGraw, 125 Tex. 268, 83 8.W.2d 629

(1935), Shepherd v. San Jacinto Junior College District, 363

§.W.2d 742 (Tex. 1962); Perkins v. State, 367 §.W.2d 140 (Tex.

1963);

nt 8 9s _Ins. Underwriters v. Jones, 368
8.W.24 560 (Tex. 1963). Denial of a power may be implied from

restrictions accompanying an express grant of power. "It is a
rule for the comnstruction of Constututions, comstantly applied,
that where a power is expressly given and the means by which,
or the manner in which, it is to be exercised is prescribed,
such means or manner 1s exclusive of all others." Parks v,
West, 102 Tex. 11, 111 S.W. 726, 727 (1908), ‘cited with
approval in Walker v. Baker, 145 Tex. 121, 196 S.W.2d 324, 327
(1946). "When the Constitution defines the citcumstance; under
which a right may be exercised . . . , the specification is an
implied prohibition against legislative interference to add to
the condition." - 1d., citing Cooley's Constitutional
Limitations, 8th Ed., Vol. 1, p. 139.

35098735178




) In a\uth@ﬁ‘izing the l‘e'g‘/i;;s“iiaftu*f'@:~f t&- " eméow@r lé_e‘a‘l school
: districts to levy taxes, Tex. Const. art. VII, § 3 clearly
limits the legislature's authority to do sc. It empowers taxes

only to support schools within the district within which they

are levied. Accordingly, the Texas Constitution denies to the
1eg‘i‘.‘;slature the power to authorize local school districts to

levy taxes to support schools or education in other districts.

‘B. Any inconsistency between the holding in Love v.
City of Dallas and the "efficiency" requirement of
Tex. Const. art. VII, § 1 must be resolved in favor
of the holding, since the holding is based on a
constitutional enactment which is more specific and
later in time. '

In their Motion for Rehearing, Plaintiff-Intervenors
argue that Love v. City of Dallas must be overruled or limited
- to give effe@t to 'L?ax. Const. art. VII, § 1. Section 1 directs
thé legislature "to establish and make suitable provision for
the support and maintenance of an efficient system of public
free schools.” Tex. Const. art. VII, § 1. The holding of

Qg\;@ﬁv.‘ City of Dallas does not prevent or restrict the

legislature from exércisinq its constitutional duty. (See Part
II.E. infra.) Were the holding inconsistent with Tex. Const.
art. VII, § 1, hdwev_er, the holding must prevail. It is based
on a provision in Tex. Const. art. VII, § 3 which is both later
in time and more specific tha-n' Tex. Const. art. VII, § 1 and

therefore is controlling.
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’.ffﬂa t

Tex CQnst. art ‘VII.‘"’

"i”"-‘1'1‘;.COnstitutien of 181«6 and has never been amenueu. Tex .. Const. e

‘ VII S 1, im:etp cammentary (Vejrnon 1955)

: _?f}art vir, §3°

 general state revenue and to levy a poll tax in sug:pmt af“

- public schools. Tex. com.st. art. VII, § 3, histf no-t-e (Vetnon

19‘5‘-‘5) Tex. Const. art. vII, § 3 was amended in 1883 to
kauthorize the legislature to create local schoal districts and,'
to grant them taxing power.%” Id. From the date of thaa-‘t‘
~ amendment, Tex. Const. art. VII“._ § 3 has limited local ',sch,o‘ol ‘

d‘istzictzs' taxing power to the support of schools within the

‘district levying the tax. |
The holding in Love v. City of Dallas is based on a

clear reading of Tex. Const. art. VII, § 3. (See Part II.A.
supra.) Were the holding inconsistent with the mandate of Tex.
Const. art. VII, § 1, it would be because the mandate is
inconsistent with Tex. Const. art. VII, § 3. If these two
sections were :anonsi_stent, the section which supports Love v.

City of Dallas must‘be"givén effect for two reasons.

&7 As amended in 1883, Tex. Const. art. VII, § 3
conditioned tax 1levies on a two-thirds vote of a distrlct’
electors and limited the tax toc $0.20 per $100 assessed value
except when levied by independent municipal school districts.
Tex. Const. art. VII, § 3 was amended in 1909 to raise the tax
limit and to substitute a majority vote, in 1920 to expand the

exception to the tax limit to include all independent school |
districts, and in 1926 to require the formation of school
districts by general laws ' These amendments are not matetial.“

to the 1ssue at hand
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: effect.

vthe lat/est exptesieion ef the w:lll

etherwiee, the lat:et section to be adepted must he given-

150 Tex. 572, 243 §.W.2d 688 (1951).

Second, the language of Tex. Cemst. art. VII, § 3,
which authorizes the levy of taxes by districts to support

schools "therein,"” is more specific than the language of Tex.

‘_‘Cevn-et. art. VII, § 1, which speaks about a “general diffusion
"ef knowledge." " euitabie provieivexi,"‘ and an "efficient ‘;sys‘tem"
.9"{ public sfr.:kuoelsv° The latter language is so general that its
| “:,'@Qming was not discovered uatil the Court's first decision in |
" ‘f‘h-i‘s_‘ ea-,ee, more than 100 years after its enactment.
_Acee'tdingly. if these sections were inconsistent, the more
‘ specificv pf:ovi:s;on of Tex. Const. art. VII, § 3 nmst be given

ef.fect,.' In ‘the ' case of apparently inconsitent 'censti‘tuticsnal '

provisions, a general ptevisien must yield to a more specific

_provision. Ssn Antonio & A.P. Ry. Co. V. State, 128 Tex. 33.'
95 8.W.2d 680 (1936) R |
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G Recaptu:e of lo al Laxes ig not
' authoriged as an , tate” tax tevenus,
L ,‘&;mince sta«fco p:o g a.re peo
L Jhe eqwal and unifsow:m unde: ‘:Bex. Const. a:t. VIIIK.

§1(a). | ‘
In theit Motion for Rehear 1nq. Plaintiff-Intervenors

T
I
3 9 B!

'§
Yol

“implied that the “recapture” of local ad valorem tax revenus is

o mtm:héﬂ. because "all school districts are mere creatures of

e the State for convenience, and . . . , in reality, all taxes
raised at thé locai level are indeed State 't@xe‘s subject to
state-wide recapture for purposes of equalization." (Motion
~ for Rehearing, p.2.) | | |

| | Detfe,n&ant—In@@wenem‘s agree that "local" taxes would
in reality become taxes levied and appropriated by the State,
, of‘ Dallas

“"recapture"” local taxes were enacted by the legislature.

~1.£  Love v. City wore overruled and a system to

However, a recapture system would violate Tex. Const.
art. VIII, §§ 1 and 1-e, if it were justified as an exercise of
state control over state “ax revenue.

Tex. Const. art. VIII, § l-e was adopted in 1968. It
states:

No State ad valorem taxss shall be levied upon any
property within this State.

Tex. Const. art. VIII, § 1-e, ¥ 1. Before Tex. Const. art.
VIII, § l-e was adopted, the legislature levied an annual

state-wide property tax in support of public education pursuant

15098/38178
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to Tex. Censti_ert. VII.

§ l—eﬁif"”'

clearly was intended to PbOhibit this state—wide tax fo Leaw"'

educational purposes as well as otheti

taxes. The Stete has not 31nee 1evied a ,ptepetty texv_fggﬁ[‘
educatienal purposes.» PR | | S e
 Tex. Const. art VIII, §1 prevides that
Taxation shall be equal and uniform. |
Tex. Const. att VIII. § 1(a). This provieion tequitesrthat'all
ad valorem taxes imposed by a taxing jurisdiction must ‘be
levied at a uniferm ratﬂ - Nerris v, Citn_ef‘Weco,‘57'Texe 635

(1882).

The State has no authority to empower school dist:icts
to levy taxes until the taxes have been authorized at an
election within the district. Tex. Const. art. VII, § 3.
Moreover, the rates at which echool district taxee.ere assessed

are set by local school boards, are often limited by the local

& v, ., there shall be levied and collected an annual
ad valorem State tax of such an amount not to exceed
thirty-five cents on the one hundred ($100.00) dollars
valuation, as with the available school fund arising from other
sources, will be sufficient to maintain and support the public
sclicols of this State for a period of not l-ss than six months
in ¢ach year . . ." Tex. Const. art. VII, § 3.

17 The legislature apparently construed Tex. Const.
art. VIII, § 1-e to prohibit the laevy of state taxes under Tex.
Const. art. VII, § 3. The legislature's contemporaneous
construction should be given serious consideration. Director
of Department of Agriculture and Environment v. Printing
Industries Asgs'n of Texas, 600 S.W.2d 264 (Tex. 1980 B

-10-
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electorate cfsmeg ‘a8 a ‘cond’

""-n11'~'."‘thtouqh :ell-ba .Llwelecticns)._L_,“"‘i‘f;,_fr?"'

et Acccrdingly, local schcol taxes are not.‘state taxes,"

t ra he»t are local district taxes 1ev1ed by lecal distticts.u
, : If local school taxes nevettheless were held to be
: _;;:‘:jstate taxes subject to state control they wculd clearly"'
“‘violate Tex Ccm«st. art VIII, §'§- 1 and l—e' They would
.mpmse state ad valor.em taxes levied unequally and without‘
’_iformity The provismns cf Tex. Const art. VI;I,,‘ § 3, which
‘v”“‘l‘authorize the local taxing powet. would then be a vnullity.
sim.e Tex. Const. art. VIII, § l-e is later in time and
“ therefore clearly contrelling. In ccnstiruing the Constitution,
the courts should avoid a construction which renders any
provision meaningless or inoperative. Hangon v. Jordan, 145
Tex. 320, .19'8 S.Ww.2d 262 (1947). The Court therefore should
censtrue Tex. Const. art. VII, § 3 to authorize only local
taxes, not state taxes. If local school district taxes are to
be preserved in some form in a constitutional public school
finance system, they may not be 'conéideared to be state taxes

under state control.

-11-
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unreasohahly " the ta o
= rs who approved local school taxes a..» i
-ectd ons hel _.;in the last 6‘0 years. ‘

r.._o\_rg v. 5 ",-o,gf Dallas provided constitutional

“essurance that local school district taxes may be usfed solely
to support schools w1thin the districts levymg them. -~ Since
the ~case was decided m 1931, countless local school districts.‘
_have held elections to authonze the levy of local school
taxes. In authorizmg such taxes. the. - voters relied upon the

assurance of Love v. City of Dallas that 's-us’hj taxes would

benefit only the schools ‘in their district. If the Court were

to overrule Love v. City of Dallas to permit such taxes to be

used otherwise, it would unreasonably defeat the justifiable
eamect‘a-tions of such voters.

In Love v. City of Dallssz, decided in 1931, the Court

interpreted Tex. Const. art. VII, § 3. ‘Its interpretation
became a matter of general law of which the people, including
its voting eylecto-rates. are deemed to have knowledge. After

Love v. City of Dallas was decided, voters knew that any local

schoo:l"“f"}'tax they authorized could be levied solely for the
support of public schools in their district. It is reasonable
to assume that they relied on the decision in authorizing taxes
at elections held since the case was decided. It is also
reasonable to assume that voters in wealthier districts might

have voted differently, or might‘ have voted a lower tax rate

-12-
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i 'it, if they had known that only a fraction of f?locial taxes,{

x\ocal schoals. If the COutt were to overrule Love v. City of

Hi:.rf;}':Dal las to permit the “recapture” of local taxes for use
-'-e‘l'sfewhesrew, it would defeat the reasgcnable expectatiéms?" of

5‘5_ votars at all school tax elections held since 1931 and would'

. undermine the basis upon which these elections p\assed

When the purpeses for which bonds and local taxes are
to be voted are clearly expressed or otherwise limited in an
election proposition or by collateral reptesentation, the bonds
‘may be 1ssued and the taxes ‘may be levied selely for that
purpose. Moore v. Coffman, 109 Tex. 93, 200 S.W. 374 (191:8),

Black v. Strength, 112 Tex. 188, 246 S.W. 79 (1922). The

limitation becomes, in effect, a contract with the voters which
prevents the jurisdiction’'s governing body from 1levying the
taxes for another purpose. "It then becomes simply a matter of

keeping faith with those whose will the election expressed.”

Moore v. Coffman, supra, 200 S.W. at 274. Once an election is
passed in reliance upon such a limitation, "it could not be
arbitrarily ignored or r,epu‘dia,i:ed without involving the
perpetration of a fraud or its equivalent on the votfelrs.'"

Black v. Strenqth, supra, 246 S.W. at 80.

-13-
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' parties.”

Tex. COnst a«r.t: VII, f.). .3:,.~ |
| In adchtion, many local_'

'_,.mn propositlons have repeated tha language of‘ -

JT"é‘R"-' Const. ‘art. VTI, § 3 and accerdingly. have mcorporated

the 11m1tatmn confitmed by that decision.' If a system of’v

L ftscapture of local school tax revenues were enacted 1".:‘ could:

»A:,,_,;'undermine the valldity of countless ‘local school tax electionsg

ld_ginee 1931 The Court thereiore should keep faith with

~the voters at these electlons. |

In view of great and long-standing reliance upon Love

v. g;ipv 95 Dallas, the Court should adhere to the rule of stare

f zgfiej@::i",s:i_s,‘and decline to overrule its prior holding. Under the
rule of stare decisis, after "a principle, rule or proposition
of law has been squarely decided by the Supreme Court,
the d;eci.si:qn is va-ccepted as a binding precedent by the same
” court or other cout’:sy ‘of lower rank when the very point is

”vag:a-in‘ presented in a subsequent suit between different

Swilley v. McCain, 374 8.W.2d 871, 875 (Tex. 1964).

The rule of stare decisis is most compelling when

 judicial interpretations of a statutory or constitutional

provision éu:e concerned, since the legislature and the peoble

are free to amend the provision if they disagree with the

-14-
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. Because Love v.

Mustang A
GibbSv - ""

mxmeu v".' ;

" interpretation.

”;ilﬂﬁ‘ (Tex. 1968); Moss V.
ﬂCitg

§ 3,‘,V;W

’,of Tex. Comst. art. VII,

The tule of stare decis.ls is also campelling when

vipgap@rty rights are at stak.e..: Once a judicial deciuon has
}és"tab-lish’ed a rule df pvrope‘rity;, 11: should net be disturbed
“even though good reasons might be ‘given for a dlfferem:‘ l
,HumbleroillﬁwRefin1n  Cc., e

holding.
151 Tex. 324, 249 S.W.2d 914, 916 (1952). All local school

Southland Ro «alt, 7 _Co. v.

district taxes are secured by a lien on t:he..; 'p»‘t—opeﬂ:ty' against
which they are assessed. Tex. Tax Code § 32 01 (vetnen Supp.
1991). By authorizing a school district to levy taxes against

their property, voters also authorize a lien against their

property to secure the taxes. If Love v. City of Dallas were
overruled to permit "recapture,” school boards in wealthier
districts could be inclined to levy taxes at a greater rate to
offset the woffects of recapture, and their tax liens would
secure a dgreater tax debt levied for different puiposes than
those contemplated by the voters. Since the votecs' property
riéhts accordingly would be adVe-rsely affect‘ed,- -the - Court

should apply the rule of stare decisis and decline to overrule'

Lover ’v. _City of Dallas.

-1 G-
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"rhe Ccmrt need mt ovexrule ‘Lav v,;_ ctt‘ i af _Daallas in

fsysll‘em of pu.blic school finance.

In their Motion for Reheanng. Plaxntiff/inte»:veno

: admit that " r,ee:apt-u-:'e'? is ,only “one l,egi.s,al;afti:ve remedy to the

.l?ptesent system s defectsn In 1ts second damsion in this case,

“_“the Ccmrf sugqests several other remeches which may be enacted,

i'“fincluding substantial incteasas in dedicated state revenues and
‘vﬁ‘f':ccnsolidfa»tion of taxing jurisdictmns. L The Court also
”"":observes that the latter. remedy is not prohlbited by Love V.
: ___gzy__of ,na,ll_as . 7 These ot_:he:: ~ remedies may be enacted
g without antendinq the Texas Constitution or o&erml.ing
lohg—standing precedent. Accox:ding-ly, there is no important
gublic policy which tequires the Court to ove‘:rruie Love v. "
~of Dal ‘ Dallas. The Court thfé‘.“e?,f"*??f' 5’*‘;@‘41@ @°t7 de so, m"a"'

the people's long~standing x:;eliancé upon its holding. |

7 Ed ‘ewood Inde endent School District v. Kirbx,. '3*4‘

'l'ex.,Sup Ct. J. 287, 290-291 (Januaty 22 1991)
, 4. ,

416?
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L Local school distr1cts finance, the costs f newf
“,v~;c1assrooms and cthe: ca@ltal 1mprovemsnts needod to accommodate

‘cthe1r burgeonlng scholastic populations. They usually do 50 byf

”fissuing taxvsupported bonds under Tex. Educa. Code § ;20.01

(Vernon 1987) .12/  ‘ggction 20.01 | &uthorizes‘ 'independent

school districts to issue ~b0ﬂd$',"f0t the construction andf

'equipment of school buxldzngs in the district and the purchase

1es School districts are also authorized to issue
tax-supported refunding bonds, Tex. Educ. Cede § 20.05 (Vernon
1987); Tex. Rev. Civ. Stat. Ann. art. 717k (Vernon 1964 &
Vernon Supp. 1991), tax-supported certificates of indebtedness,

Tex. Educ., Code § 20.55 (Vernon Supp. 1991), and tax-supported

contractual obligations, Tex. Loc. Gov't Code  §§ 271,001 et

seg. (Vernon ‘1988),. among othor tax- and reve_ue-supportedfcfr'

ob11gat‘ons.
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 cause to be a@Ssses.s'ed and coliected.-;ﬁ' annt

of the necessaty sites ‘th

vsufficient to pay the principal of and intetest on said bonds
‘f&s the same become due." if the bonds and taxes have: been
:apptoved at an authorizing election. - By t-he terms o£ the

‘bonds, local school districts contract to levy a sufficient

‘local property tax to pay debt se;tvice on the: bonds while they |
remain outstanding and- pledge collections of t;;h-e »ta,x as
security for the bonds. If szjc.hool districts ate unable to
issue tax-supported bonds to £ inance new clas‘»s_'r;,ooms. our publm

school system would socon become overcrowded a-nd_ »inadequate»,

Many school districts obtain a Permanent School Fund
‘guarantee of their bonds under Tex. Educ. Code §§ 20.901 et
seq. (Vernon 1987). Under ‘I‘ex«Educ. Code § 20.909 (Vernon
1987), whenever thn Commissioner of Education receives notice
that a school district is unable to pay guarantsed bonds, the
Commissioner must transfer sufficient funds from the Permanent
‘Schocl Fund to the paying agent for that putpose.. When bonds
are guaranteed by the Permanent Sohool Fund, they are rated in
the highest credit rating category and bear the lowest
available rate of interest. If school districts are unable to
obtain enforceable Permanent School Fund guarantees of their
bonds, they will be forced to pay significantly higher interest
rates and after paying interest ere“ns’e. will have less ravenue

available ~'f.9t o-paratio_ns.

-18-
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- fl,yconce)rns about the validi(y of.»_,_

The Court s ‘second

sc - 'ol /

kPetmanent School Fund guatantees issued since September 1.

1991, L The Cour:t‘s opialon ‘raises questions about thev'i

";";ﬁ]‘constitutionality of statutes which authorlze : local school

taxes to be Jlevied and pledged by looal school distnots w1th‘ £

unequal ratios of property wealth to scholastlc population In

addition, the Court's judgment enjoins the Commissmner : of L

Education from giving effect after April 1., 1991 to "the
sections of the Texas E.duoatioﬁ Code r-relatiog: to the financing
of education,"i” which could include the ' section wh:.ch
authorizes payments on Permanent School Fund guarantees.
Unlike the Court's first decision in this case, <*“the
Court's second decision does not clearly provide that it will
V, heve prospective effect and that it will not adversely affect

bond contracts and guarantees issued while the legislature

responds to the court’'s decision.

L7 In its first decision in this case, Edgewood
Independent School District v. Kirby, supra, 777 §.W.2d 392,
the Court affirmed a trial court judgment which prov1ded that
it "shall have prospective effect only and shall in no way
~affect . . . the wvalidity, incontestability, obligation of
payment, source oI payment or enforceability of any bond, note
or other security (irrespective of its source of payment) to be
‘issued  and delivered . . . by Texas schcol districts for
- authorized purposes ‘prior to September 1, 1990, nor . . . the
validity or enforceability of any tax hereafter levied, or
other source of payment provided for any such bond, note, or
other security (irrespective of its source of payment . . . ".
Edgewood Indgpendent School District v. Kirby, No. 362,516
(Dist. Ct. of Travis County, 250th Judicial Dist. of Texas, -
April 30, 1987), p.8.

127 Edgewood _Independent

School
upr . 34 Tex. Sup. Ct. J at 291.

_District v. Xirk z.

el See note 11 _y_p_z_'_
' -19-
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'prlie |
Gby7ﬂederal end'stete

bonds through

;veflall risks which are

,‘Vﬂmaterial vﬁgan“ invester s decision f:fOﬁ invest in the

J%sbends lﬂ In addition, te make geod delivery of their bonds,

fﬁ,schoel districts must provide an unqualified opinion of

"“ffindependent bond counsel to the effect that ‘the bonds are

‘TQIegally : valid. | enforceable ebligations. :~ Under accepted
w“fstandazds of p:efessional responsibility. such epiniens can be
. rendered enly if they are accurete to a high degtee o£

| f;lcertainty

In mmefinq‘these.disclosure and opinion requirements
dwith respeét‘to‘bonds issued since the Court's second decision
in ' this case, a number of school distriets have disclosed
questions raised by the decision about the enforceability of
the bonds and accompanying guarantees. Although these -
‘questions ‘apparently have not yet jeopardized bond credit
ratings or interest rates, the issues raised by the questions
remain under review.v (See Appendix A.) - Unless the Court
clarifies its opinion as requested, there is great risk that

school districts will be immediately prevented from issuing

: 1es See, e.9., the federal Securities Act of 1933, § 17
(15 U.S.C.A. § 77q), the federal Securities and Exchange Act of
1934, § 10b (15 U.S.C.A. § 78j), and the Texas Securities Act,
Tex. Rev. Civ. Stat. Ann. arts. 581-1 et §_g. (Vernon 1964 &
Vernon Supp. 1991). '

-20-
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,be able to do
¥ undue liab

laws. SR e S e e e I

Moreover, ‘ éveni" if v't'he" '-Ieg‘islature enacts 1egislati.on

“to reform the public school fmance system by April 1, 1991, it

is. unlikely _th_:a,t_s. th_e ;.e-form_ed system's constitutionality will
‘b‘e-! decisively detf’ermin“ed foi an extended period thereafter.
Until a reformed system's _constitutioxiality is decisively
defermined or the 'ef-fﬁ,e}ct of unconstitutionality is delayed, it
is unlikely that bond counsel will be able to render
unqualified approving opinions on school district bonds.
Without such opinions, school districts will not be able to

market bonds to finance urgently needed classrooms.

The trial court below provided that its declaratory
judgment would not affect the validity of bonds issued before
September 1, 1991, or the levy of taxes thereafter to retire

such bonds. 18/ Unlike the Court's first action in this

4+£7 "This judgment shall have prospective application
only and shall in no way affect . . . the wvalidity,
incontestability, obligation of payment, source of payment, or
enforceability of any bond, note, or other security
(irrespective of its source of payment) to be issued and
delivered . . . by school dlstncts for authorized purposes

Footnote continued on next page
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ed nor r:versed the trial court 8

“ it did not dete;rmine whethem it had'

1ts "'desire to avoid disruption of the

cess“—l’ however,v and accordingly stayed the i

,"unctive relief to April 1, 1991

; To avoid disrupt-ion‘ of the educational process while
”the public school fmance system is beimj reformed and the
constitutionality of a refnrmed system is being determir..*

'~ Deiendant-vl.nt'e.rvenors. rewectfully request - that  the Court

modify its opinion to clarify that its holding is not interded

427 Footnote continued from previous page

‘before September 1, 1991, nor . . . the wvalidity or
‘enfurceability of any tax levied, or other source of payment
provided for 'any such bond, note, or other security
" (irrespective of © its source of @paymeat) . . ." Edgewood
- Independent School District v. Kirby, No. 362,5i6 (Dist Ct. of
Travis County, 250th Judicial Dist. of Texas, September 24,
1990), p.4.

ies The Court's opinion includes unsettling language
"which raises the spector of retroactive effect, however. The
Court notes that the judgment affirmed by the Court's first
judgment in the case is a judgment of the Supreie Court as well
as the trial court. The Court states that che trial court
"clearly abused its discretion in refusing to enforce the
mandate of this Court issued in Edgewood 1I1." Edqgewood
Independent School District v. Xirby, supra, 34 Tex. Sup. Ct.
J. at 291. The Court's first Judgment in this case affirmed a
declaratory judgment which, by implication, could adversely
affect the statutory authority for tax-supported school bonds
issued after September 1, 1990. 'See note 11 supra. ‘

11/ 14,
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to affect the validity.v 4
s°“r°9 of Payment. " or enforceab?f k

incurred by schoo‘L d1stricts for public purposes. or of taxes

thereafter levied or other source of payment pledged or

prwided for such obligatmns.e 1f the ebligations are issuedx

(1) prior to September 1, 199.1, or (2) if the leg slature

c.xacts legislation reforming the public school finance system.‘

| thereafter until the constitutionality of the reformed eystem,y""

is determined by a court of ultimate jurisdiction.‘

"No earties to this proceeding objected to the

,"prosgwsrctive nature of the court's declaratory judgment below.

The Court therefore would not prejudice any party to this
pﬁr-oceeding‘by g0 clarifying its opinion at this time. Unless
the Court so clarifies its opinion, borrowings for urgently
needed classroom space will be disrupted for wealthy and peoor
districts alike, and the Court will have unnecessarily
interfered with ‘the legislature's duty to provivde an efficient

sYstem of free jpu{blic schools.
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Raﬁngbcok

. ) N A _ _ Moody’s investors 8ervice
' - N} 8 YX7L 99 Church Street
\Y‘ 184 I Q-‘.l'lAl\ New York, NY 19007

(212) 8530833

MOODY'S MONITORS NEW DEVELOFMENTS IN
TEXAS SCHOOL FINANCING LITIGATION
Bond Counsei Raises iroues of Legality and Enforceabllity
for School District Debt in Light of Recent
Texas Supreme Court Decision

New York, New York - Pebruary 13, 1991 - Moody’s Investors Service is
investigating concerns raised by certain Texas boad counsel resulting from the
Texas Supreme Court’s recent decision in Edgewnod 1LS.D, et, al. v, Kirby

' steal (Edgewood IN). All law firms are continuing to deliver opinions for
school district financings tha: are unoualified as to validity and
enforceabiiity of the debt, as is the Texas Attorney General. However, at
least ons major lew firm has made 8 special assumption in rendering its
opinions fro new sckool disé*c’t financings. It has assumed that a court of
u.lumate jurisdiction would give pmspective effect only to its decision if it
were to find the statutory authority for such school district debt to be
uncoastitutional based on an {iterpretation of the Texas Supreme Court’s
decision in Edgewnqd [[. Counsel has also noted that enforceability of the
guarantee of certain school district debt by the Texas Permanent School Fund
could be dspendent upon the enforceability of the school district debt itself,

(more)

Legal Nore: The information herein has been obtained from teuveu believed to beo negurate and reliable, but beccuse of the postibliity of

huMan and MBChANICS! amror, its accuracy or campletensss is n nteec. W. rafings ae opinians, not recormmendations o buy or
sell; accordingly, Investon ane alweayi wmmmntw a1 ona facter n an investmant daciten,

Copyright ® 1990 by Moady’s Invaston Semvios, Ine. Pubilishing and executive ofices at 99 Chureh Stroet. New Yom, NY 40007




Texas (Con’t) February 13, 1991

Moody’s is currently discussing the concerns noted above with outside
counsel. Untll'the consultation with our counse! is concluded, however,
Moody's will continus to rate Texas school district debt issues that have a
legal opinion that is unqualified as to their validity and enforceability,
whether or not such opinions include the above assumptions as to future
developrents resulting from the Edgewnod I decision. At the same time,
Moody’s will inciude specific language in our Municipal Credit Reports for all
school district issues disclosing these concerns and indicating whether or not
the legal opinion for the debt includes these assumptions.

Rabert Stanley, Vice Pregident and Assistant Director in Moody’s Public
Finance Department said: |

We feel strangly that thig disclosure-based approach is
the' most responsible one at thig thme, since the issues
raised by experienced and reputsble counsel in these
circumstances are global, affecting all school district debe

issues, and do not raise concerns specific to any single
transaction. However, in accordance with our narmal policy,
no non-credit supparted Texas school district debt will be
rated where the lagal opinion i3 in any way reascned or
qualified as to validity and enforceability because of
wansaction specific lssues, as distinguished from the
global concerns raised by counsel relating to Edgewnod II,

(more)
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- We will continue ovr dialogue with counsel as to the Jegal
implications for school distriets arising out of

the financial implicatons ror school districts with state
and lacal officials and we will provids information as to
the results ¢f ous investigationsin toth of these areas as
soon as it becomes available.

Contacts: Robert Stanley Jamie Burr
Vice President/ Vice President/
Assistast Director Agsistant Director
(212) §53-0334 (212) 553-0471

1 At the same time, we are continuing to explore




NTINUES TO MONITOR TR
FINANCING LEGISLATION

New Yari;, Now Yarit « Jatuary 30, 1581 = On January 23, 1991, the Texas
Supreme Court unaaimously ruled the 1990 revised school financing law as
unconstitutional declaring that the new law essentially lesves intact the
deficlencles of the old law. Ths court geve the leglilaturs until Aprii 1 to
enact a replacement constitutional plan; aftar thet dats the court would impose
an injuaction op further distribution of stets aid. Given the various levels

of depcadency on state ald amang Texas school districts, Moody'’s will evaluute
on a caio by case basis the poteatial impact of the loes of state aid on
operations,

In term of debt lssuances, on Jmn'a.ry 28, the state Astorney General's -
office stetad that it will coutinus to approve school district financings
delivered prior to Apeil 1, 1991, Alwent the enactinent of a constitutionally
sulficient plan or edditional court action, the Attorney General's affice said
they, "will be unable to epprave schoal digtrict bonds or other obligations on
or after April 1, 1991." Mocdy’s wiil coutinue to monitar tha situation

Conticts: Robert Stasley Evaval
Vice President/ Asumnt ice President
Assistant Director (212) 553-1927

(212) 553-0334

00 Church Birest, New Yok, K.Y 10007




R | IN THE SUPREME COURT OF TEXAS

BY e e BOPULY- : ,
| ~ EDCEWOOD INDEPENDENT SCHOOL DISTRICT, ET AL.,

JOHNT. ADAMS, Clark

Pla/ntiff-Appellants,
V.
WILLIAM N. KIRBY, ET AL.,

Defendant-Appellees.

On Direct Appeal from a Judgment of the
250th District Court and on
Application for Enforcement of Mandate

PLAINTIFF~APPELLANTS RESPONSE TO MOTION FOR REHEARING,
AMICUS CURIAE BRIEF, AND DEFENDANT-INTERVENORS’
RESPONSES TO PLAINTIFP-INTERVENORS’ MOTION FOR REHEARING

ANTONIA HERNANDEZ

NORMA V. CANTU

JUDITH A SANDERS~CASTRO
ALBERT H. KAUFFMAN

GUADALUPE T. LUNA

Mexican American Legal Defense
- & Educational Fund .
140 E. Houston St., Ste. 300
San Antonio, Texas 78205 .
(512) 224-5476

ROGER RICE

CAMILO PEREZ

'PETER ROOS

HMETA, INC.

50 Broadway
Somerville, MA 02144

ATTORNEYS FOR PLAINTIFF-APFELLANTS




TO THE HONORABLE SUPREME COURT OF TEXAS:
NOW COME the Plaintiffs-Appellants, Edgewood I.S.D., et al. ,
who file this response to the Plaintiff-Intervenors’ Motion for

Rehearing, the Amicus Curiae Brief filed by the Honorable Robert

Junell (hereinafter Junell Brief) and the Responses of the

Defendant-Intervenors’ Eanes 1.8.D., et 51., and Defendant-

Intervenors Arndrews I.S.D., et al. In support of this response

Plaintiff-Intervenors would show as follows:
I.

In Edgewood I, thie Court held that the peaople [those who
passed the original Texas Constitution of 1876) were contemplating
that the tax burden would b2 shared uniformly and that the state’s
resources would be distributed on an equitable basis, Edgewgod v,
Kirby, 777 S.w.2d at 396. With regard to Art. ViI, Sec. 3 of the
Texas Constitution passed in 1683, this Court held that:

"we conclude that this provision (aArt. VII,
Sec. 3] was intended pot to preclude an
efficient system but to serve as a vehicle for
injecting more into an efficient system. ({(In
original).

To make the point even clearer, this Court held that:

"Art. VII, Sec. 3 was an effort to make

schools more efficient and cannot be used as

an excuse to avoid efficiency.®
Edgewood v. Kirby, 777 S.W.2d at 397. ,

This Court in Edgewgod Ii, interpreted lLove v. City of gé;lgg,
120 Tex. 351, 40 S.W.2d 29 (1931), to mean that districts could not
be required to send money beyond their districts for educational

purposes; on the other hand, it also made it clear that the

2




districts could be created or destroyed‘\at the will of the

Legislature and that taxing districts with powers to tax and
redistribute within their borders could r.2 created and superimposed
upon existing districts. Furthermore, thuse existing districts can
(and probably should) be structured in such a way as to maximize
the efficiecy of the school finance system and to prevent such
oddities as tax haven districts. Indeed, we must remember that the

district court’s findings in gZdgewood were that the school

districts 1lines and school district configurations were not
rational and serve n» compeliing interest, and these findings have
never been challenged. It has clearly been the opinion of the
district court on two occasions and this court on two occasion that
the disparities of wealth zmong the districts is the major cause of
ta2 inequities and waste of resources in the present school finance
systemn.
II.

In response to Plaintiff-Intervenors’ Motion for Rehearing,
the Plaintifi-Appellants agree that statewide recapture would be
allowed under this Court’s opinions, that recapture local ad
valorem revenues for purposes of equalization is allowed. Although
Plaintiffs agree that Love should be interpreted not to prevent
such recapture, or alternatively, should be reinterpreted or
overrulied to allow such recapture, Plaintiff-Intervenors argue that
such reinterpretation or overruling is not necessary. These issues

can be decided by an interpretation of this Court’s

Kirby decisions which do allow such recapture. Alternamiyplygfiﬁ‘i
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. these opinions do not allow such ‘recapture on a statewide basis,

‘thgy clearly do.a1low;such recapture on a countywide or‘regiomal
‘basis alloﬁ%mg the state many methods to achieve an efficient

~ systenm.

III.

In response to the Junell Amicus Curiae brief, Plaintiffs

- would voint out that State Representative Jounell filed a motion tou

intervene in the District Court. On a joint motion of Plaintiffs
and Plaintiffsvlntervenofs, the Junell intervention was struck by
Judge McCown on May 1, 1990. This denial of intervention was not
appealed by the Junell intervenors at any time and now they attempt
tec appear by the subterfuge as amicus curiae.

The questions posed by the Junell intervenors are an effort to
entice this céurt into rendering an advisory opinien. Indeed, if
this Court were to do so, the Court would also have to also extend
that privilege toc other legislators (upon information and belief
several legisiators are considering such questions), and it would
enter itself into a dialogue between the branches of the government
rather than ruling upon an actual case or controversy before it.

The amicus curiae brief is an effort by several 1egi$1ators to
avoid dealing with the clear import of this Court’s decision, i.e.,
that is that the entire structure of schoocl finance in Texas must
be changed to stop waste of resources and to alldw,access to
resources for all students in The state.

This effort by the Junell iatervenors is particularly

unfortunate because of the great :progress;’beinq‘ made in the

4




‘Legislature toward reaching<éa‘Constitutibmal system. A school
ftnance bill has already paSaed the Senate Educetion Committee

(nine votes for; two against) that would egualize access to

revenues for every penny of tax rate up to a $i1.50 and provide for

approximately $500 million a year of recapture funds from wealthy
districts. The bill will further provide e¢n additional 10% of
enrichment on an equalized basis. The bill would actually creata
a system under which #dcouch-Elsa, Edgewood, Coppeias Cove,
Highland Fark, Alamo Heights, Glen Rose, as well as every other
district in the state would have exactly the samne revenue per
weighted students at exactly the same tax rate. The same concept
has gained the supgort of the Governor, Lt. Governor, S3peaker of
the House, and chairs of the House Public Education Committee in
Senate, Education Committee as well as the Plaintiffs’ attorneys,
Plainviff-Intervenors’ attorneys and State’s Attorney Gencral and
Texas Education Agency counsel. The Junelil intervenors efforts to
disrupt the unique combination of forces in favor of an equalized
efficient system is an 2ffort to retain tha privileges so long held
by wealthy districts and others who seek to continue a system under
which poor districts are continually to be used as an example of
inferior prcgrams in order to épur additional state spending.
Iv.

The Defendant-Intervenors have in their responses to motions
for rehearing merely restated the arguments that they have rmade in
every part of this litigation, that is, that somehow Art. VI, Sec.

3 of the Texas Constitution is in effect repealed and that the




; ;Eﬁficiemcy provisions and the Equal Rights provisions of the Texas
Constitution have made local school districts protectors of théir
Ibcal wealth, free from the shared burdens of providing for an
efficlent system for the State of Texas.

The Eanes 1.5.D., Defendant-Intervenors pointed out that other
options, which would not involve statewide or other recapture, are
avallable; specifically, the PFanes intervenors recommended
tremendous increases in ztate funding, or widespread consolidations
of schecol districts. It is interesting to note that noc legislators
have filed bills to pursue «uch plternatives, and Defendant-
Intervenors have consistently argued against such alternatives as
ejther illegal or unwise policy.

V.

In summary, the Plaintiff-Appellants request that this Court
either deny the Motion for Rehearing as well as the prayers of the
Junell intervenors and the Defendant-Intervenors, or alternatively,
grant the motion for rehearing or. the limited issue of allowance of
statewide recapture and find that such recapture is available as
one method of designing and implementing a statewide efficient and
constitutional school finance system.

DATED: February 20, 1991 Respectfulily submitted,

ANTONIA HERNANDEZ

NORMA V. CANTU

JUDITH A SANDERS-CASTRO .

ALBERT H. KAUFFMAN

GUADALUPE T. LUNA

Mexican American Legal Defense
and Educational Fund

140 E. Houston St., Ste. 300

San Antonio, Texas 78205
(512) 224-5476




ROGER RICE

PETER ROOS

META, INC.
50 Broadway
Somerville, MA 02144

ATTORNEYS FOR APPELLANTS

I hereby certify that a true and correct copy of the foregoing
document was mailed by Federal Express on this aaﬂﬂé'day of

February 20, 1991 to the following attorneys of recorad:

Mr. Kevin T. O’Hanlon
General Counsel

- Texas Rducation agency
1701 North Congress
Austin, TX 78701

Toni Hunter

Assistant Attorney General
P.O. Box 12548

Capitol station

"Austin, TX 78711-2548

"Mr. Barl Luna

Law Offices of Earl Luna
4411 N. Central Expressway
Dailas, TX 75205

Mr. David Richards

- Richards, Wiseman & Durst
600 West 7th Street
Austin, TX 78701

Mr. Richard E. Gray, III
Gray & Becker

900 W. Avenue, #300
Austin, TX 78701




Mr. Jerry R. Hoodenpyle
,Rohne, Hoodenpyle, Lobert &
P.0. Box 13010

Arlington, TX 76013

"The Honorable Robert Juneil

State Representative '
P.O. Box 2910, cgpitol Station
Auatin\ ™ 787&1 :
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San Antonio, TX 78201

Attorneys for Plaintiffs-Appellants

Edgewood I.S.D. et al,.




e
é\;w&i" !
s

1%‘}3‘:&‘%’(%}??3@%“\%%@?@&&
) . B AR

§
‘k
4
|
|

Now come the Plaintiffs-Appellants Edgewood I.S.D., et al, who file
this supplementary response to Plaintiff-Intervenors' Motion for Rehear-
ing, the responses of Defendants and Defendant-Intervenors, and the re-
sponses of various Amicus Curiae, ;

Attached is a copy of the school finance bil! that was passed by the
House Public Education Committee on February 21, 1931 by a 8-1 vote. Upon
information and belief, this bill will be voted on by the House of Repre-
sentatives Wednesday, February 27, 1991.

This bill guarantees equity and recapture to the §1.30 tax level with
some partially equalized enrichment allowed above that level.

It contains requirements of a constitutional school finance system as
outlined by this Court. It is very similar to the bill passed by the Sen-
ate 20-7 on Wednesday, February 20, 1991.

It appears that a real consensus has developed among the Governor,
Lieutenant Governor, House and Senate behind bills that change the school
finance structure and assure efficiency and equality. By answering the
questions so artfuliy posed to it, this Court ﬁduld likely impede, rather
than facilitate this process.

Therefore, Plaintiffs-Appellants pray that the Motion for Rehearing
be denied or granted for the limited purpose of allowing state-wide recap-
ture. Further Plaintiffs-Appellants pray that this Court not answer the
various questions posed to it by the Amicus Curiae and Defendant-

Intervenors.
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